
Initial Structure QSP & 338 Election Ending Point

100%100%

100%100%

100% 100%

Consolidated 
Group

100% of T
Stock

Reg. 1.338(h)10-1(e), Example 1

S1 owns all of the T stock and T owns all of the stock of T1 and T2.  S1 is the common parent of a consolidated group that includes 
T, T1, and T2.  P makes a qualified stock purchase of all of the T stock from S1.  S1 joins with P in making a section 338(h)(10) 
election for T and for the deemed purchase of T1.  A section 338 election is not made for T2.

S1 does not recognize gain or loss on the sale of the T stock and T does not recognize gain or loss on the sale of the T1 stock 
because section 338(h)(10) elections are made for T and T1.  Thus, for example, gain or loss realized on the sale of the T or T1 
stock is not taken into account in earnings and profits.  However, because a section 338 election is not made for T2, T must 
recognize any gain or loss realized on the deemed sale of the T2 stock.  See Reg. 1.338-4(h).

The results would be the same if S1, T, T1, and T2 are not members of any consolidated group, because S1 and T are selling 
affiliates.
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