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In 1990, W, a U.S. citizen, married H, a citizen of a foreign country. At all times H is a nonresident alien
under section 7701(b)(1)(B). Under the foreign country's law, all property acquired by a husband and wife
during the existence of the marriage is community property and owned jointly by the husband and wife. In
1996 while residing in the foreign country, W formed X, a U.S. corporation, and X simultaneously filed an
election to be an S corporation. X issued all of its outstanding stock in W's name. Under the foreign
country's law, X's stock became the community property of and jointly owned by H and W. Thus, X does
not meet the definition of a small business corporation and therefore could not file a valid S election

because H, a nonresident alien, has a current interest in the stock.
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