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USP, a domestic corporation, owns all of the stock of CFC1 and CFC2. CFC1 and CFC2
own 60% and 40%, respectively, of the interests in the capital and profits of DPS, a
domestic partnership. DPS owns all of the stock of CFC3 and CFC4. This ownership
structure has existed since the date of formation of CFC1, CFC2, CFC3, and CFC4.
CFC1, CFC2, CFC3, and CFC4 are each a foreign corporation. USP, DPS, CFC1, CFC2,
CFC3, and CFC4 have calendar year taxable years. On both E&P measurement dates,
CFC3 has 50u of accumulated post-1986 deferred foreign income. On both E&P
measurement dates, CFC4 has a deficit in post-1986 earnings and profits of 30u. On all
cash measurement dates, CFC1, CFC2, and CFC3 each have a cash position of 0u, and
CFC4 has a cash position of 200u.
DPS is a controlled domestic partnership with respect to USP within the meaning of Prop.
Reg. 1.965-1(e)(2), because more than 50% of the interests in its capital and profits are
owned by persons related to USP within the meaning of section 267(b), CFC1 and CFC2,
and thus DPS is controlled by USP and related persons. Without regard to Prop. Reg.
1.965-1(e), DPS is a section 958(a) U.S. shareholder of CFC3 and CFC4, each of which is
a controlled foreign corporation. If DPS were treated as foreign, CFC3 and CFC4 would
each continue to be a controlled foreign corporation, and USP would be treated as a
section 958(a) U.S. shareholder of each of CFC3 and CFC4, and would be treated as
owning (within the meaning of section 958(a)) tested section 958(a) stock of each of CFC3
and CFC4 through CFC1 and CFC2, which are both partners in DPS. Thus, under Prop.
Reg. 1.965-1(e)(1), DPS is treated as a foreign partnership for purposes of determining
the section 958(a) U.S. shareholder of both CFC3 and CFC4 and the section 958(a) stock
of both CFC3 and CFC4 owned by the section 958(a) U.S. shareholder. Thus, USP's pro
rata share of CFC3's section 965(a) earnings amount is 50u, and its pro rata share of
CFC4's specified E&P deficit is 30u. USP's aggregate foreign cash position is 200u. DPS
is not a section 958(a) shareholder with respect to either CFC3 or CFC4.
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See also Notice 2010-41

